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Committee’s Report on Mr. Justice 
Hooker. 


A unanimous report of the judiciary 
committee has been made to the New York 
legislature of 
Mr. Justice Hlooker on the ground of moral 


unfitness. the 


recommending the removal 


Great as shame 
of this ju 
dicial scandal, this report is, nevertheless, 
cause for Since 
the undisputed facts first became clearly 
known left for 
doubt as to his moral unfitness for judicial 
office. 


reeret and 


of the state must be on account 


profound thankfulness. 


there has been no room 
A series of sinecure appointments, 
made at his request, for his home _ postof 
fice, in which the appointees were not need 
ed or asked for, and in which they per- 
formed no services, could not, in the nature 
of things, have been procured by the judge 
in ignorance of the real relation of the ap- 
pintees to the Postollice The 


its employ 


Department. 
place was small, the postottice 
ees, and its service were under his own eye, 
and one of 
nephew, attending school while drawing his 
@lary from the government. 


the appointees was his own 


In addition 


government. 


No. 12. 


| to this, the wife of Justice Hooker received 


the benefit of the salary which one of the 
appointees fraudulently the 
The inevitable 
that the placing of these persons on the pay 


drew from 


conclusion is 


rolls was fraudulent, and without any expee- 
tation that they were to perform services in 
the postoffice. The only doubt as to the re- 
sult since the facts beeame known has been 
due to the fear that political influences 
which temporarily dominated the state bar 
association might be strong enough to con- 
trol the legislature. even in the face of the 
undisputed facts. But the unanimous find- 
ing of the committee goes far to assure the 
people that the legislature will do its duty. 
Even those legislators who are suspected of 
a tendency toward graft may be somewha 
cautious about 


showing too plainly their 


sympathy the 


with such practices 


facts are beyond question. 


when 


—_—__—_ 0-@———__— 


Influence of Bar in Selection of 
Judges, 


A paper read by Simon Fleischmann of 
Buffalo, at the annual meeting of the New 
York State Bar in January, 


presents a series of questions propounded 


Association 


to a number of resident lawyers in every 
state of the Union, representing both the 
great political parties, as to the fitness of 
the judges of their state and the influence 
of the Bar in their selection. The infor- 
mation obtained by him is collated, with 
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conclusions of his own, making a discus- | order to secure the proper influence of the 
sion of real value on this question. His | Bar in the selection of judges is to have the 
suggestions are for a continued education of | dominant temper and spirit of the lawyers 
the lawyers and the public as to the ability | uncompromisingly oppcsed to the manipu- 
and character needed on the Bench, higher | lation of judicial nominations for political 
requirements for admission to the Bar, con- | purposes. No kind of political convention 
stitutional amendments to make absolute | can be more contemptuous of the public in- 
separation of executive and judicial depart- | terest than was the New York State Bar 
ments, judicial salaries made, not teo high, Association last January, when tempora- 
but reasonably good, having local condi- rily captured by an invasion of lawyers 
tions in view, effective work of capable and who were first of all politicians and parti- 
courageous bar-association committees to | sans. That disgrace was wiped out in a 
indorse or condemn aspirants to judicial | few weeks, as far as possible, by the reeap- 
nominations and, when necessary, to make | ture of the association by its friends at a 
independent nominations, and also to peti-| Special session. The sum of it all is that, 
tion the governor, in case of vacancies, for | if bar associations want to have any influ. 
proper appointments. In addition, he | ence in the selection of judges, they must be 
thinks that lawyers, almost exclusively, fit for it. 

should be the delegates to judicial conven- If the ablest, most honorable, and most 


tiene | courageous members of the Bar could in 
. | . . 
Certainly there is much to commend in | Y€ry Instance be selected, with representa- 


these suggestions. With respect to execu- tives from both the great political parties, 


tive appointments to fill vacancies, it may | to look after the matter of selecting candi- 
be said unhesitatingly that the danger is | ates for judicial offices, unquestionably 


greater than in the case of nominations. A | they could accomplish unspeakable good. 


; , air represe ati arties 
judge put on the Bench by the governor to But by fair representation of both parties 


fill a vacaney, because of his incumbency it must be made clear that there is no ulte- 


may be able to get the nomination to suc- | TieT motive back of their declared purpose 


eeed himself, when he could by no possibil- | ® Secure the public welfare. This could 


».y have got a nomination if he were not al- be done most effectively by giving their ap- 


ready on the Bench. The judge for whose | proval to two or three fit candidates in each 


. a z arty Vy «(Cz secure i a i 
removal proceedings are now pending in the party. If they can secure the nomination 


New York legislature got his position by | of fit men by each of the great parties, they 


have done all that is necessary. 


appointment of the governor in the first in soy ve : : 
rhe influence of the Bar in the selection 


stance, and beyond question it was this 


alone that gave him the standing before the of judges will probably never become in 


judicial district which enabled him to get | most places anything more than directive 
|or moral. It is not at all likely that final 


a subsequent nomination aud election. Ex- | aE , ‘ 
aren in this matter will ever be turned 


ecutive appointments to the Bench will usu- ae ; 
: .|} over to bar associations, though Mr. 

ally reflect the quality and character of| ,, . ; ; 
eae = ; 11 blic | Fleischmann gives a notable instance of 
the governor, except as influenced by public | . : aes s : 
— ; oe ‘ pt this in the seventh judicial district of 
opinion. In this state, at least, experience | o.9 where for twenty years, he says, the 


has shown that the people can be trusted | judges have been nominated by nonpartisan 
to select their judges more safely than can | eonyentions of lawyers. This remarkable 
some of their governors. But the action | condition of affairs began, he says, when 
of the people, and of the executive also, can | Judge Dillon was nominated by the attor- 
usually be influenced in the right direction neys of the district regardless of party, and 
by the bar associations, if the action of | was elected without any opposing candi- 
those associations is kept untainted by pol-| date. Such a condition of affairs is highly 
ities. Members of the Bar in every state | creditable; but it is doubtless too much 
exercise much influence in the selection of | to expect that this plan will become gener- 
judges, and doubtless most lawyers are | ally adopted. Indeed, it seems on the whole 
more scrupulous about permitting political | wise for the people to retain the final au 
considerations to influence them in the se-| thority in their own hands. But an intelli- 
lection of judges than in the case of other | gent community will almost invariably fol- 


oiicials. But the greatest of all needs in! low the lead of a united Bar in the selection 
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of judges. if the members of the Bar are fit | rate opinion, declares that “it is settled by 


the to guide them. cme decisions of this court that state 
the & constitutions and state laws may regulate 
vers | Se life in many ways which we, as legislators, 
Lipu- ; The Bakers’ Ten-Hour Law. | salah think as injudicious, or, if you like, 
tical @ | as tyrannical, as this, and which, equally 
ation ia | with this, interfere with the liberty to con- 
ce in- The chaotic condition of what is called | tract.” He concludes that “the word ‘lib- 
Bar the police power, referred to last month in | erty,’ in the 14th Amendment, is perverted 
pora- our discussion of the vaccination law, is | when it is held to prevent the natural out- 


vyers emphasized most sharply by the opinions of | come of a dominant opinion, unless it can 


parti- the justices of the Supreme Court of the | be said that a rational and fair man neces- 


ina United States in the case of Lochner v. New | sarily would admit that the statute pro- 


recan. i York, Adv. S. U. S. 1904, p. 539, where a} posed would infringe fundamental princi- 
ata 2 statute limiting the employment of persons ples as they have been understood by the 
that. & in bakeries to an average of ten hours per | traditions of our people and of our law.” 
infu: & day and sixty hours per week is held un- | Of the present statute he says: ‘‘A reason- 
ust be i constitutional by a bare majority. The} able man might think it a proper measure 
a prevailing opinion concludes that the real|on the score of health. Men whom I cer- 
most i object and purpose were simply to regulate tain!y could not pronounce unreasonable 
ud in @ the hours of labor between the master and would uphold it as a first instalment of a 
-senta- ‘ his employees in a private business not dan-| general regulation of the hours of work.” 
arties, gerous in any degree to the morals, or in| The trend of his thought seems to be toward 
candi- @ any real or substantial degree to the health, | upholding any statute which is enacted to 
onably of the employees; and that, under such cir- | carry out a “dominant opinion” of a major- 
good. a cumstances, the freedom of master and em- | ity of the people, since it can hardly be sup- 
parties 5 ployee to contract with each other in rela- | posed that there will not be “a rational and 
10 ulte- & tion to their employment, and in defining | fair man” on that side who would deem it 
yUTpose is the same, cannot be prohibited or interfered | consistent with fundamental principles. 
; could @ with without violating the Federal Consti- The contention that this statute should 
eir ap- e tution. Three of the justices contend that | be upheld as a health measure makes a fic- 
in each 4 the police power of the state, uniformly rec- | titious basis for it. Beyond question the 
‘ination & ognized as applicable to the protection of | purpose of the promoters of the statute was 
es, they & life, health, and safety of the public against | to enact a labor law rather than a health 
the injurious exercise by any citizen of his | law. If it were based on the protection of 
election © own rights, is sufficient to sustain this stat- | health, it would be like some other fictions 
ome in & ute, since the question is one about which | of the law in which the real purpose is se- 
lirective @ there is room for debate and an honest dif-| cured under the guise of something else. 
vat final & ference of opinion. Their opinion says: | The idea that labor in bakeries will endan- 





> turned “There are many reasons of a weighty, sub-| ger health if continued too long is, of 


oh Mr. § stantial character, based upon the experi- | course, correct to some extent, but the same 


pape 


ance of : ence of mankind, in support of the theory | is true of labor in any other employment, 
trict of a that, all things considered, more than ten | and any contention that labor in this busi- 
says, the é hours’ steady work each day from week to| ness differs in this respect from a great 
partisan ¥ week in a bakery or confectionery establish- | number of other kinds of business in any 
narkable . ment may endanger the health and shorten | great degree will find little support in the 
s, when & the lives of the workmen, thereby diminish- | practical common sense of people who are 
ie attor- B ing their physical and mental capacity to not biased by any special interest. It is obvi- 
rty, and | serve the state and to provide for those de- | ous, therefore, that to support this law as a 
» eandi- § pendent upon them;” and that, “if such health measure logically opens the door to 
s highly reasons exist, that ought to be the end of | the regulation of hours ef labor in business 
bo much this case, for the state is not amenable to | ef every kind. Indeed, Mr. Justice Holmes 
e gener- the judiciary in respect of its legislative en seems to recognize this very clearly, and to 
he whole actments, unless such enactments are plain- be prepared to sustain the law (unless it 
inal au- ly, palpably, beyond all question inconsist | were open to the charge of inequality) “as 
) intelli- ent with the Constitution of the United | a first instalment of a general regulation of 
hbly fol- States.” Mr. Justice Holmes, in a sepa-! the hours of work.” Surely the decisicn of 


election 
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this case would have been a momentous | 
one, of the most stupendous and far-reach- | 








ing importance, if the statute had been held 
constitutional. 

Any statute regulating the conduct of 
people for the protection and welfare of the 
public may be reasonably claimed to come 
That 
this power extends, at least, to the protec- 


within the scope of the police power. 


tion of the lives, the health, and the safety 
of the public, is declared by the opinion of 
the minority in this case to be a proposi- 
all the 
eases certainly go beyond this, or, at least. | 


tion on which cases agree. Many 


interpret the “safety of the public” to in- | 
clude matters of morals and, indeed, almost 
any matter which affects the welfare of the 
public. It is a somewhat startling doc- 
trine that the police power of the legisla- 
enact law 


far as to 


which the majority deem best for the pub- | 


ture may go so any 
lic welfare, however hard it may be in its | 
effect but certainly the 
limits of the police power are left by the 


upon individuals; 
mass of decisions on this subject very in- 
definite 
sult of the situation seems to be that courts 


and uncertain. The practical re- | 
will generally uphold an asserted exercise | 
of this power by the legislature if they 
think it only a little unwise, but not if they 
think it very bad. 





In other words, the re- 


sult depends more upon the strength of the 
prejudices or convictions of the judges as to 
the wisdom of the law than it does on any | 
very well-defined principle. 

The supremacy of this undefined, or, at 
least, up to the present time very ill de- 
fined, police power over all the great consti- | 
tutional guaranties intended to protect the 
individual rights of men, makes this ques- 


tion of the extent of the police power by far 


the greatest constitutional question that 
our courts can have presented to them. | 


The United States Supreme Court has held 
that the police power is not subject to any 


definite limitations, but is coextensive with 
the the the safe- 
guards of public interest. Camfield  v. 
United States, 167 U. 8. 518, 42 L. ed. 260, 


17 Sup. Ct. Rep. 864. And again, whatever 


necessities of ease and 


is contrary to public policy or inimical to 
the public interests is subject to the police 
power of the state and within legislative 
control. Louisville & N. R. Co. v. Kentucky, 
161 U. S. 677, 40 L. ed. 849, 16 Sup. Ct. | 


| law, equal 


| tion of the 
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Rep. 714. That legislation within the 
scope of this police power is exempted from 
the constitutional guaranties in the 14th 
Amendment has been repeatedly decided by 
the same court. Under the terms of these 
declarations by the highest Federal court, 
anything whatever that a state legislature, 
acting bona fide for the protection of the 
public, may declare to be contrary to public 
policy or inimical to the public interests, is 
exempt from the operation of the great con- 
stitutional guaranties of due process of 
privileges and immunities of 
citizens, or the equal protection of the laws. 
The trend and logical effect of these deei- 
sions seem to be toward the nullification of 
all the constitutional guaranties of individ- 
ual rights. How else can it be when the 
police power is first held to be exempt from 
the operation of these guaranties, and then 
is extended, without 


any definite limita- 


| tions, to cover the whole range of public 


policy and public interest. It is true that 


the courts have little consistency in their 


decisions ‘on this subject; but the line 


| which they try to draw between the cases 


within and those without the scope of the 
police power has become hardly more than 
a broken, shifting, and indefinite one, mark- 
ing little more than the personal convic- 
tions of the different judges as to the wis- 
dom or public policy of the statute in ques- 
tion, so that the ablest lawyer must judge 
what will be the decision in the next case 
that arises, not by knowing what principle 
of law will govern it, but by knowing what 


| will be the attitude of mind on that ques- 


tion of the judges who are to decide it. 
With all this uncertainty there seems to be, 
however, an increasing tendency to increase 
the extent of the police power and mini- 
mize, if not to abolish, the protection of 
those constitutional guaranties which have 
been supposed to constitute checks on legis- 
lative power. 

The doctrine of the police power had 
never been heard of when our American 
Constitutions were first adopted, though it 
had, of course, been evolved before the adop- 
14th 


ing everything within 


Amendment. By exempt- 
the of this 
the constitutional guaranties 


scope 
power from 
and extending its scope indefinitely, what is 


there left of them? 
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complaints: (1) as to verification ; (2) 
as to organization of grand jury; (3) 
as to finding, return, filing of in 
dictment; (4) to cure omissions; (5) 
to errors or insufficiency; (c) 
amendments concerning verdict or 
judgment: (1) general verdict ren- 
dered on declaration containing several 
counts; (2) misjoinder of counts; (3) 
verdict in criminal (4) amend- 
ment of judgment; (d) amendment of 
record; (II.) amendment in the appel- 
late court: (a) to cure errors or omis- 
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case ; 
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Ly taking from one person property be- 
longing to another:—(I.) Introduc- 
tion; (II.) in general; (III.) taking 
from wife or servant; (1V.) conclusion 


Telegraphs. 


Duty of telegraph company to notify 
sender of message if it cannot be 
promptly transmitted or delivered 153 


Trespass. 
Person interfering with rights of owner 
ot burial lot 


CASE AND COMMENT. 


| 


| held, in Waldron’s Petition 
R. A. 118, not to pass title, as against his 
| children, to a burial lot upon which mem- 


Attachment. 


See GARNISHMENT. 


Bills and Notes. 


See TAXES. 


Carriers. 





Conditions on the back of a void pass are 
held, in MeNeill v. Durham & C. R. Co, 
(N. C.) 67 L. R. A. 227, to be without effect 


mals 


| upon the rights of the person who is at- 


tempting to use it for transportation. 

A carrier transporting freight on_plat- 
form cars to a station where it maintains a 
freight house, but no agent, is held, in Nor- 
mile v. Northern P. R. Co. (Wash.) 67 L. 
R. A. 271, to be obliged to place the freight 
in the house in order to relieve itself from 
liability for freight lost through theft, un- 
less it shows that it is not able to do so, 


Cemeteries. 


A residuary devise to testator’s widow is 


(R. 1.) 67 L 


bers of his family are buried. The charac- 


| o . . 
343 | ter of estate or property of owner in burial 


lot is considered in a note to this case. 





Conflict of Laws. 


In the absence of proof as to the law of 





124 | another state by which a contract is to be 


rhe part containing any note indexed will be | enforced, it is held, in Cherry v. Sprague 


sent with CASE AND COMMENT for one year for 


$1. 


Among the New Decisions. 


Action. 





Officers of a corporation who secure sub- 


scriptions to its stock by fraud are held, in | 


Latta (N. Y.) 
properly joined 


Mack v. 67 L. R. A. 126, to 
be in an equitable 
against the corporation to enjoin collection 
of the amount unpaid, and to secure the re- 
turn of what has been paid upon the sub- 
scription. 


suit | 


(Mass.) 67 L. R. A. 33, that the common 
law, and not the statute law, of the state 


| where the suit is brought will be applied. 


Constitutional Law. 
See MASTER AND SERVANT; TAXES. 


Contracts. 





| 
| 

A lease by a corporation, engaged in the 
business of generating and furnishing elec- 
tricity for public and private use, to a rival 
corporation in the city, for a period of ten 
years, of machinery and appliances used in 
generating electricity, by which it obligates 
| itself not to en 


gage in such business in the 
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ie ances retained by it for producing or gener- The burden of proving insanity as a de- 
5 ating in such city electrie light and power, | fense to a criminal! prosecution is held, in 
y is held, in Keene Syndicate v. Wichita Gas | State v. Quigley (R. 1.) 67 L. R. A. 322, 
i E. L. & P. Co. (Kan.) 67 L. R. A. 61, to be | to be upon the accused; and it is held not 
- . ‘ , | ¢ . 
ri in contravention of public policy, and not | to be sufficient merely to raise a reasonable 
é sufficient to sustain an action to recover | doubt as to sanity, but that the evidence 
& rents by the lessor or its assignee. ;upon that point must preponderate in his 
are | favor, or be sufficient to satisfy the jury 
ye ; | of that fact. 
7 y Corporations. 
ce é See also AcTIONS. ‘ 
at- § Fixtures. 
| 
, . See LANDL AN SNANT. 
lat t Where the same five persons compose See LANDLORD AND TENANT 
at- F ° . 
f both the directorate and the body of the | 
sa ve . . : . . 
- stockholders of a corporation, it is held, in Garnishment. 
. ” ay > = 
I & Crichton v. Webb Press Co. (La.) 67 L. R. a 
— 76 7 ‘ Persons cé t, by ‘ ‘ ‘ ! 
ght © A. 76, that two os = nes eo . Wages due by a corporation, which, al- 
on joining with a third, cnet a eee . | though having its domicil of origin in one 
- " with the corporation, or fix their own sal-| +54. has acquired a domicil for business 
yt é aries, or vote allowances to themselves, over purposes by adoption in another one, where 
< the protest of their two other associates. its property is located, to a salesman whose 
ei | services are rendered in still another state, 
at where he resides, are held, in Goodwin v 
Criminal Law. ah as ; 
— © loo Evmance: Juvenent Claytor (N. C.) 67 L. R. A. 209, to be sub- 
y See also EVIDENCE; . MENT. zee % 
a é | ject to attachment for the debt of the sales- 
TL i |} man in favor of a creditor residing in the 
; is 52 : } Mme é i ‘ g 
deni ' Taking up court records from the place | state of the latter’s domicil at the adopted 
hem- i where they have been laid, and walking | domicil of the corporation, under a statute 
rac; B® = away with them with intent to destroy providing that an action may be brought 
arial . them, are held, in People v. Mills (N. Y.) | against a foreign corporation by a plain- 
% 67 L. R. A. 131, to render one guilty under | tiff not a resident of the state when the 
‘ ‘ : ; 
’ a statute making the unlawful removal of | cause of action shall have arisen, or the 
such records a crime, although they were | subject of the action shall be situated, with- 
5 taken from the place where they had been | jin the state. 
woof § put by authority of the district attorney | 
to be for the purpose of detecting defendant in 
‘amet the commission of the crime. Highways. 
ag ; 
ane See MunicipaL CoRPORATIONS. 
state - 
lied Damages. 
—— | Homestead. 
The fact that a person other than the | ca , 
I pe ” : t , Merely raising a few vegetables on a 
wrongdoer, as a mere gratuity, pays to one ‘ ‘ ' ; : 
. bit . re eae P e | vacant lot is held. in Ware v. Hall ( Mich.) 
os injured as the result of his negligence a| ._ 7 cinta 
° 67 L. R. A. 313, not to be such oecupanecy 
sum equal to the amount he would have | ; . ‘ : : 
Ss ; : jas entitles one entirely insolvent, without 
5 earned had he been able to work during the| ,... a 7 
‘ . a ae z at : . .. , | ability sufficient to earn her own support, 
period of his disability, is held, in Nash- | i . 
ile. C. & St. L. R Co Mill G az | and without any prospect of getting money 
; ville, C. & St. L. R. Co. v. Miller (Ga.) 67 asia 
in the Bre ones eee \ ** | to erect a building thereon, to hold the land 
L. R. A. 87, not to mitigate the damages | . eo 
r elec- : he 7 indefinitely as a homestead. 
rival due by the wrongdoer to the injured party 
f ten for lost time. 
ia eee Homicide. 
sed in | : 
igates i . . 
mae Equity. An officer who kills a person whom he 
n the | 
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city during such period, and not to dispose Evidence. 
of any of its property, machinery, or appli- 

















See LANDLORD AND TENANT. 'is attempting to arrest for misdemeanor, 
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by striking him on the head with a billy, 
is held, in State v. Phillips (Iowa) 67 L. 
R. A. 292, not to be guilty of murder if he 
uses no more force than is necessary in case 
of an ordinary person, although it proves 
fatal in the particular case because of the 
thinness of the prisoner’s skull, of which 
the officer has no knowledge. 


Injunction. 

Under a constitutional provision requir- 
ing compensation in case property is dam- 
aged for public use, it is held, in Clemens v. 
Connecticut Mut. L. Co. (Mo.) 67 L. 
R. A. 362, that injunction will not lie to 
stay the improvement of a public street, 


Ins. 


according to a grade lawfully adopted by 
the municipal corporation, until the dam- 
ages are paid to the complaining property 
owner, where none of the property is taken, 
but is merely subjected to consequential in- 
juries. 


Insurance. 


Where an insurer, who has paid part of | 


the loss caused by a fire negligently set out, 
and been subrogated to the rights of the 


property owner, joins with the latter in a 





suit to recover the entire loss caused by the 


negligence, it is held, in Firemen’s Fund | 
Ins. Co. v. Oregon R. & Nav. Co. (Or.) 67 


L. R. A. 161, that the suit should be at law, 

» and not in equity. 
Recovery on an accident insurance policy 
upon a person whose occupation is stated as 
“eattle dealer or broker 


Visiting yards,” 


the duties of which require him to ride on | 


trains of cattle cars from place to place 


in the freight yards, is held, in Richards v. | 


Travelers’ Ins. Co. (S. D.) 67 L. R. A. 175, 
not to be prevented by the fact that a clause 
in the policy provides that it shall not 


cover accidents received while being in any 


part of a car not provided for occupation 


by passengers. 


Want of knowledge of the policy by one 


of two mine operators for whose benefit in- | 


surance against liability for aecidents to 


effected 
and want of knowledge of the accident by 


employees has been by 


the latter, are held, in Deer Trail Consol. 
Min. Co. v. Maryland Casualty Co. (Wash.) | 
67 L. R. A. 275, not to exeuse failure to 
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the other, 


comply with the requirement in the policy ! 


that immediate notice of an accident be 
given to the insurer. 


Judgment. 





A supreme court which has arrested a 
judgment of conviction in a criminal case, 
because of a fatal defect in the indictment 
as presented to it, is held, in State v. Marsh 


(N. C.) 67 L. R. A. 179, to have the power, 


| even after the close of the term, to grant 


the state an opportunity to correct the ree- 
ord so as to show that the alleged defect 
did not exist, and proceed to hear the ap- 
peal upon the corrected record. 


Landlord and Tenant. 

Statutes providing a summary remedy 
for a landlord to obtain possession of leased 
premises are held, in Kaufmann v. Liggett 
(Pa.) 67 L. R. A. 353, not to deprive equity 
of jurisdiction of a suit to determine the 
rights of the parties under a clause in the 
lease giving a right to renewal at a rental 
to be fixed by arbitrators, since the remedy 
provided by them is not adequate. 

The in a renewal lease of a 
clause giving the tenant the right to re 
move trade fixtures is held, in Radey », 
McCurdy (Pa.) 67 L. R. A. 359, not to be 
necessary to enable him to remove, before 
the of the extended period, 
fixtures which he might have removed be 
fore the expiration of the original term. 


insertion 


termination 


Mandamus. 





The right to a writ of mandamus to con- 
| pel the arrest without warrant of certain 
designated persons for the alleged commis 
of a in State 
rel. Livingstone v. (Or.) 67 
R. A. 166. 


misdemeanor is denied 
Williams 


sion 


er 


Master and Servant. 





| One who employs a person in ignorance 
of the fact that he is under a time contract 
| to work for another, in violation of which 


he has left the latter’s service, is held, in 
Wolf «. New Orleans Pants 
Co. (La.) 67 L. R. A. not to be liable 
in damages to the former employer because, 
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when informed of the servant’s breach of | 
contract, he fails to discharge him, since 


though offering to release his new employer, 


he expresses his determination not to re- 


turn to the one whose service he has aban- 
doned. 
A statute making it a misdemeanor for 


one under contract to labor or work land, 
to break his contract and enter into an- } 
other with a different person, without the 


consent of his employer, and sutlicient ex- 


euse, to be adjudged by the court, and with- 


out giving notice of his contract to the per- 
son with he makes the new one, is 
held, in Toney v. State ( Ala.) L. R. A, 
986, to violate the constitutional guaranties 


whom 


67 


of life. liberty, and property, and to abridge 
the privileges and immunities of citizens. | 
in the 
engineer to back the engine for the pur- 


A railroad conductor, signaling 
pose of effecting a coupling, is held, in Ala- 
bama G. 8S. R. Co. v. 
L. R. A. 340, to act in his capacity as rep- 
resentative of the master, and not as a fel- 
of the at- 
tempting to prepare the cars for the coup- 


Jaldwin (Tenn.) 67 


low servant brakeman, who is 


ling; so that the master will be liable in 
ease he acts negligently to the injury of 
the brakeman. 


Mortgages. 


See TAXEs. 


Municipal Corporations. 

That a defect in a street is part of the 
original plan of construction, is held, in 
Seattle (Wash.) 67 L. R. A. 
not to relieve the city from liability for 


Stone r 253, 
injuries to travelers, caused by it. 


Perpetuities. 


See WILLS. 


Principal and Agent. 


One who accepts an agency to take charge 
of a house and lot belonging to his prin 
cipal, collects the rents, pays taxes, and 
sees to repairs, and gives advice as to the 
value of the principal's unimproved farm 
lands, is held, in Van 
(N. D.) 67 L. R. A. 288, thereby to assume 
a fiduciary and confidential relation, and to 


Dusen v. Bigelow 
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have no right to purchase such farm lands 
for himself without making full disclosure 
of all facts bearing on their value, material 


| for the principal to know in erder to act 


intelligently. 





Proximate Cause. 

Placing an electrie light in close prox- 
imity to a trolley wire at a curve is held, 
in Narragansett Electrie Light- 
ing Co. (R. I.) 67 L. R. A. 116, not to be 
the proximate cause of an injury to one 


Nelson v. 


struck by glass falling from the globe when 


shattered by a trolley leaving the wire, 
since failure to keep the trolley on the wire 
is prima facie negligence, and is the act of 
a responsible between 


person intervening 


the placing of the light and the injury. 


Public Improvements, 


See INJUNCTION. 


Robbery. 


The ownership of money in a cash drawer 


|of which a clerk has possession with the 
| right to make change therefrom and place 


receipts from sales therein, is held, in State 
R. A. 343, to 
be properly laid in such clerk as against 


v. Montgomery (Mo.) 67 L. 


one who, in the absence of the proprietor, 
by exhibiting a deadly weapon, compels the 
to take the 
| from the drawer, although the clerk claims 


clerk to permit him money 
no personal interest in the money, and is 


not held accountable for its loss, where the 
statutes permit an indictment for robbery 
for taking money from the clerk or agent. 


Subrozation. 


See INSURANCE, 


Taxes. 

The of 
formity in taxation is held, in Kingsley v. 
Merrill (Wis.) 67 L. R. A. not to be 
violated with respect to a tax upon credits 


constitutional requirement uni- 


200, 


by imposing it upon those which are solvent 
only, leaving the debts due by insolvent per- 
sons untaxed. 

A poll tax for street purposes upon male 


the tw 


| 
| inhabitants between 


nty-one 
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and fifty, except members of voluntary fire 
departments, is held, State Ide 
(Wash.) 67 L. R. A. to contravene 
constitutional provision 


in 


280, 


| 
| 


0. 
a 
the 
legislature to empower municipal corpora- | 


authorizing 


tions to levy taxes which shall be equal 
and uniform in respect to persons within | 
the jurisdiction of the body levying them. 


Telegrams. 


A telegraph company receiving a mes- 
sage for transmission held, in Swan vt. 
Western U. Teleg. Co. (C. C. A. 7th C.) 
67 L. R. A. 153, to be bound to notify the 
sender in case the line is obstructed so that 


is 


the message cannot be sent within a rea- 


sonable time, so as to give him an oppor- 
tunity to avail himself of other modes of 


conveying the desired information to the | 


sendee. 

To entitle the sendee to sue for failure 
promptly to transmit and deliver a tele- 
gram, it is held, in Frazier v. Western U. 
Teleg. Co. (Or.) 67 L. R. A. 319, that the 
telegraph company must know, or be charge- 


able with notice, that the message is for his | 


benefit. 


Telephones. 


That a patron of a telephone company 
has broken his agreement not to make use 


| 
of the lines of a rival company is held, in | 


Gwynn v. 67 
L. R. A. 111, to give the former no right 
to refuse to grant him further service. 


Citizens’ Teleph. Co. (S. C.) 


A telephone company is held, in Godwin 
Carolina Teleph. & Teleg. Co. (N. C.) 
67 L. R. A. 251, not to be required to fur- 
nish service to a bawdy house. 


v. 


Torts. 


An attempt to break up the business of 
loan agents, and to secure their custom, by 
a rival, by statements that they are inat- 
tentive and neglectful, and have been guilty 
of fraudulent conduct for which their prin- 
cipal the 
and are 


taken business 
they 


Ameriean 


has 
that 
Brown 


from them, 
is held, 
Freehold L. M. Co. 
(Tex.) G7 L. R. A. 195, to give them a right | 


of action 


. | 
insolvent, 


v. 


for 
upon them. 


| inate candidates, is held, in State 


in | 


the injuries thereby ee 
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Unlawful Competition. 
See Torts. 


Voters and Elections. 


That faction of a county convention 
which assembles at the place designated by 


| the chairman and a majority of the county 


committee, organizes, and proceeds to nom- 
ex rel, 
. A. 331, 
regular 
representative of the party, in the absence 
of anything which justifies delegates in re- 
fusing to attend at the place selected, 


Howells v. Metealf (S. D.) 67 L. R 
to be necessarily regarded as the 


Wills. 


See also CEMETERIES. 


A devise to certain persons named, “and 
| to their heirs and assigns forever,” is held, 
} in Gannon v. Albright (Mo.) 67 L. R. A. 97, 
not to be cut down, either expressly or by 
implication, from a fee simple to a fee tail 
by a subsequent declaration that, if either 
should die without “issue,” 
| should go over to others. 


his share 


A codicil directing trustees, who, under 


| the will, are to hold the residue of the es- 





tate during the lifetime of the testator’s 
| youngest two children, paying annuities to 
all the their and 
dividing the property at their termination, 
to hold the share of another child during 
her lifetime upon the happening of a cer- 


children during lives, 


tain contingency, paying her an annuity 
during her life, and dividing the principal 
among her children at her death, is held, in 
| Herzog v. Title Guarantee & Trust Co. 
| (N. Y.) 67 L. R. A. 146, to be void as sus- 
pending the period of alienation beyond two 
lives in being at the testator’s death. 

The marriage of a testator, whether or 
not it is followed by the birth of a child, 
is held, in Re Teopfer (N. M.) 67 L. R.A 


315, to revoke an antenuptial will. 


| 
| 


——_»--e—__—_ 


New Books. 


A 
Treatise on the Law of Conditional Sales, 
All Sales Induced by 
3ankruptey. Together with the 


“Conditional Sales in Bankruptey.” 
Consignment, and 


Fraud in 
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Law of Pleading and Practice and Forms 
used in Intervention and Reclamation Pro- 
ceedings. By Max Isaac, Brunswick, 
1 Vol. $2.50 Net, $2.75 Delivered. 
the Author. 

This in gives the law 
and practice on the subject of the effect of 
eonditional-sale 


condensed form 
contracts in bankruptcy. 
It will be useful, not only to lawyers, but 
to all credit and wholesalers. The 
scope of the work is limited to this one sub- 
ject, but on this matter it is of much value. 
“Mills’s Annotated Code of Civil 
dure.” (Colorado.) 
“Annotated 
By Frank B. 
Vol. $10. 
“The Law of Theater Tickets.” 
Elias. 
“Constitutional 
States.” 


men 


Proce- 
$10. 
Procedure.” 


York.) 1 


Revised Edition. 
Code of Civil 
Gilbert. (New 


By S. P. 
$1. 

Law in 
sy Emlin McClain. 


the 


$2 


United 


“Powers and Duties of Justices of the 
Peace and Police Magistrates.” With 


summary of the law relating to the duties 
of constables, coroners, and notaries public 
in the state of Illinois, with the necessary 
forms of proceeding. 
16th revised edition. 

“Magna Charta.” 


$8. 

A commentary on the 
great charter of King John, with an histor- 
ical introduction. By W. McKechnie. $4.- 


50. 
“The Trial of Jesus.” By Giovanni Ros- 
adi. Preface by Emil Reich. $2.50 net. 


“Copyright in Congress, 1789-1904.” A 
bibliography and chronological record of all 
proceedings in Congress in relation to copy- 
right from April 15, 1789, to April 28, 1904. 
First Congress, first session, to 
eighth Congress, second session. 
vald Solberg. 


Fifty- 
By Thor- 
$2.50. 

“The Historical Development of the Poor 
Law of Connecticut.” By E. Warren Ca- 
pen. Cloth, $3.50 net. Paper, $3 net. 

“The Municipal Code, Including the Act 
of October 22, 1902.” (Ohio) With all 
amendments and supplements thereto, and 
all statutes relating to municipal corpora- 
tions, together with complete annotations 
of decisions, and all necessary forms. By 
Wade H. Ellis. 2d ed. $5. 

“Maryland Code; Public General Laws, 
Codified.” By J. Prentiss Poe. 
by the Constitution of the United States, 
the Charter of Maryland, and the Constitu- 


tion of Maryland. With an appendix giv- 


Ga. | 
Sold by | 


By Elijah M. Haines. | 


Prefaced 





ing references to public local laws enacted 
since 1888, relating to subject covered by 


| the Code. $12 per set. 
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“The Law of Bank Checks—Practical Se 
ries.”—22 Banking Law Journal, 151. 





“The Abuse of New Trials.”—37 Chicago 
Legal News, 267. 
| “When May Promissory Notes, Mortga- 


| ges, Contracts, and Bonds, without 
}ment for Assignment in Writing, Become 
the Subject of a Gift Causa Mortis?”—60 
Central Law Journal, 244. 

“A Study of Capital Punishment.”—2 
Criminal Law Journal of India, 1. 

“Incompetency of Husband and Wife as 
Witnesses for or against Each Other.”—2 
Criminal Law Journal of India, 8. 

“Injunction 


Indorse- 


against Cutting Timber— 
| Method of Procedure.”—10 Virginia Law 
Register, 963. 

“Disposition of Land by Will in Eng- 
."—10 Virginia Law Register, 969. 

“A Misapplication of the Doctrine of Es- 
toppel (Agent’s Power to Indorse Accom- 
modation Paper).”—5 Columbia Law Re- 
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“Insanity and the Law of Negligence.”— 
5 Columbia Law Review, 278. 
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Regulate Inter-State and Foreign Com- 
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of Property Unlawfully Used.”—5 Colum- 
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“Damages for False Imprisonment Fol- 
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“How Far an Act May be a Tort because 
of the Wrongful Motive of the Actor.”—18 
| Harvard Law Review, 411. 

“Interference with Contracts and Busi- 
|} ness in New York.”—18 Harvard Law Re- 
view, 423. 

“The Closed Market, the Union Shop, 
}and the Common Law.”—18 Harvard Law 
Review, 444. 

“Specific Performance for Insolvenecy.”— 
18 Harvard Law Review, 454. 

“Individual Liability of Steckholders as 


| land 
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Law Reporter, 539. 
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of Nonresident 
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Removal 


“The Basis of Affirmative Obligations in 
the Law of Tort.”—53 American Law Reg 
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of Interests in Associa 
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ary Value.”—60 Central Law Journal, 281. 


Personal Having no 


“Fire and Life Insurance as 


Securities 
for Claims of Creditors.”—60 Central Law 
Journal, 284. 
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Treaty.”"—3 Michigan Law Review, 427 


Power Senate a 
“Liability of Water Companies for Fire 

Losses.”—3 Michigan Law Review, 442. 
“Statute Requiring Examination and Li- | 

to 


Office 
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Ownership or 


Management of a Unconstitu- 


tional.” —3 saw Review, 465. 


ness.”—3 Michigan Law Review, 


| mony 


/ until 


| church, also, before them. 
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The Humorous Side. 


Tue ELASTicITy OF AMENDMENTS.—A 
charge of assault was made before a justice 
of the peace in western New York by a com- 
plainant who had a grudge against the de- 
fendant. After a half day of taking testi- 
the without being 


able to make a good case, even on the prose- 


against accused 
cutor’s own showing, the justice was forced 
to admit that the evidence was insufiicient 
to convict, but, nevertheless, took the mat- 
ter until after dinner, 
After dinner he allowed an amendment to 


under advisement 
set up a charge of petit larceny and took 
proof on this charge during the afternoon, 
At the had 
again failed to make a ease, he adjourned 
Another amendment 
was allowed in the evening to charge the ae- 


supper time, as prosecutor 


after supper. 


cused with attending a cock fight. But, as 
this could not be proved, the last amend- 
ment set up a cause of action on a grocery 
bill which the prosecutor had bought up 
during the supper hour, and on this he got 
judgment for $7.40. 

CouLpN'T PLEAD THE 


STATUTE.—Some 


time in the thirties there lived in the town of 
B., in Albany county, N. Y., two men, A and 
O, who were prominent in the Methodist 
Church. O purchased of A a cow on credit, 
and after some years, without having paid 
for the cow, removed to another town in the 
Although frequently urged 
to pay the debt. he neglected to do so for 


same county. 
more than twenty years, when A, accompa- 


nied by another Methodist brother, who, 
while a good man, yet was of that branch 
of unadmitted lawyers known as _ pettifog- 
gers, repaired to the town where O resided, 
and, after an ineffectual attempt to induce 
of the old 


proceeded to the house of the minister in 


payment outlawed claim, they 
charge and laid their case before him. The 
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pay the debt with the accumulated interest. 
Thereafter when the pettifogger was asked 
how in the world he managed to get that 
debt, it had been so long outlawed, he said: 
“My dear sir, we had him before a court 
that does not recognize the statute of limi- 


tations.” 
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